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A& £°F  Abstract

A Study on the Problems of the Prevalent Theory Concerning the Responsibility
for Proving the Required Facts.

- Especially in the Cases of the Positive Invasion of the Obligatory Right -

The obligator is responsible to do something for the obligee. Then
sometimes the obligator may damage to the obligee over the duty by
doing something other than the duty. For example a physician may Kkill a
patient under the operation by mistakes.

The Korean Civil Code has not provided the clear clauses concerning
those cases. The Korean law professors, lawyers, and judges recognize a
concept of "the incomplete performance" or "the positive invasion to the
obligatory right" and apply the Clause 390 of the Civii Code to those
cases. Clause 390 prescribes that the obligator who has not performed its
duty should compensate the obligee for the damages arising from the
default.

Also, the obligator who failed in performance should be responsible for
the damage according to the tort law. Its base in the statutes is Clause
750 of the Civil Code.

The author of this thesis tries to probe into the problem of who is liable
for proving the facts of the conditions prescribed in Clause 390 and
Clause 750.

Let’s assume the case in which judges are not sure whose word is true
and whose false. Even in those cases the court should give a decision.
The theory of burdens of proving works in such cases. The judge must

decide the party who is responsible to prove the fact as a liar if he is not
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sure whose argument is true. Therefore the court defeatfs the party which
is burdened for proving.

The Korean statutes have not provided the general clauses concerning
burdens of proving. Then the legal practice has developed the principles
of responsibility of proving.

A German scholar, Leo Rosenberg presented a theory persisting that
the one who claimed the right should prove all the facts of necessary
conditions for the right prescribed in the law. If he fails to prove the
conditions, he loses his right. So the obligee or the sufferer claiming
damage is liable for proving the facts of the conditions prescribed in the
law.

The majority of the Korean law professors, lawyers, and judges follow in
Rosenberg’s wake. They believe that the proposition "those who claim
rights should prove the necessary conditions" is a truth without doubt. They
are under magic spells.

The author of this thesis is opposed to the above theory. The above
proposition is not a truth. Why should those who claim rights prove the
necessary conditions? The party who is responsible for proving the
conditions is not necessarily the one who claims a right. We should break
the magic spells.

They have taken the Responsibility for Insisting as the Responsibility for
Proving. The civil action is a controversy between the both parties. Each
party insists the fact which makes his right proper, or the fact which
obstructs the opponent’s right. The court does not judge things which any
party has not insisted. This proposition is called "Discussism”. Because the
court does not review the facts which have not been submitted, those

who attempt to get rights through some facts should insist the facts in the
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court. This is Responsibility of Insisting. It originates from Discussism. The
proposition "those who claim rights should insist the facts for the necessary
conditions" is a fruth owing to Discussism. However, the proposition "those
who claim rights should prove the facts for the necessary conditions” is
not a truth, because Responsibility for Proving is not due to Discussism.

The criteria for deciding who should prove the fact for the necessary
conditions for the right are guided by two ideologies. The one is "the
access to the truth" and the otfher is "fairness".

The first is that which one among the facts insisted by both parties the
judge regards as false is closer to the fruth. Which one is more possible to
be true? From this point of view the criteria for deciding who should be
burdened for proving should be probed.

The second is that which party the court defeats is fair. For example if
a party has all the means of proving, nevertheless he has not submiftted
any evidence, so the judge is not sure what happened, the court should
think him concealing something frue, therefore defeat the party. It is fair.

According to the two ideologies the author of this thesis has revealed
four criteria for deciding who should prove the facts for the necessary
conditions for the right.

(1) Some clauses of laws indicate who should prove the condifions. A
good example is the presumption clause. This clause of law prescribes a
certain fact to be presumed. In that case, those who argue against the
presumption should prove that it is not frue.

(2) The party who has influenced more to the result is burdened of
proving. It is fair.

(3) The party who has more proofs should prove the facts.

@) In case that the one insists an incident happened, but the other
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persists it not happened, the court should decide it not happened
without proper proving. For example a party insists having paid the debt,
but the opponent claims not having obtained performance. Both parties
have not submitted sufficient evidences. Then the court should regard the

debt as not having been paid.

The conditions necessary for compensation for the positive invasion to
the obligatory right are O the cause (performance not proper or th illegal
deed), @ damage, @ causation between the cause and the damage,

and @ the wrongdoer’s intention or fault.

The Korean legal prudence charges the obligee or the victim with
burden of proving all the necessary conditions.

The author of this thesis dissents from the position of the majority and
the case law. It is not fair. It is not nearer to the fruth. According fo
criteria (3) and (4), the victim is liable for proving condition @ damage.

However, depending on criteria (2) and (3), the obligator or the harmer
is burdened for proving condition O the harmer’'s wrong deed, condition
@ causation between the cause and the damage, and condition @ the
wrongdoer’s intention or fault.

Of course it is not absolute criteria. If the conditions are different, the
burdens of proving may be changed.

No Korean laws have provided any clauses concerning the burden of
proving. The judges have placed the responsibility of proving on the
sufferer through interpretation of principles of laws.

Therefore | hope the court to change its opinion and to shift the liability

of proving to the obligator or the harmer.
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