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9) 1t o] “hal”& o]F “heelan” oA “helen” 0.2 W3}slAA A “heal’® AZEHA At 18]
“hal"& ‘TAo] glEold on|E zh= =9] Al=nt 2o(illEE, Proto-Germanic) “khailaz” ZHE F-2)
Hom “heelan’< “GHe AElZ W= Z(to make whole)” o] 522] AlZwF Zo(lliE) “hailjan”l
A FEER ) Aol ‘helian’, Io] 2=ZFuH]o}o]9] ‘heila’, Td] ZE|R|o}o]9] ‘hela’F o]
o] Zthhttp://www.etymonline.com/index.php?term=heal&allowed_in_frame=0).

10) 95888l AAY wags "AE)S AddoR v e A, DS 1 58 54
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11) Health is a state of complete physical, mental and social well-being and not merely the
absence of disease or infirmity. Constitution of World Health Organization 1948. ©]¢} T+ 3}e]
7] Ao FHA 7154 Q g ol ‘A7E AA A ANAALE A hFEH 9 75 7 T Y
ofm, W3] el gl A eulshs AL ohytyeba #Asol drke oj7e] ek AgTe
WERF BASRE, 2000, 239,

12) Health is, therefore, seen as a resource for everyday life, not the objective of living. Health
is a positive concept emphasizing social and personal resources, as well as physical
capacities.
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13) The Ottawa Charter for Health Promotion-First International Conference on Health Promotion
Ottawa, 17-21 November 1986, (3% http://www.who.int/healthpromotion/milestones_ottawa.pdf).
14) ol¢} #Hsr = WHOS “The determinants of health” 7ldolA ®Ht} HEs] vehdtlh WHO=
A% 2748002 AR AAH S AAF B4 aela QA dEg des T8 8leE A
HaHA Aoyt 4 el ARE AAT F e B2 89, & A5 AA A9 us-A7,

SHEA 3 59 294 AU, T 5 ABAS} AE T3 5o AEH ALAASE A
WA Vs 5 AR AEAA A2 B BuAu - dyiAe] gl jo] o=
A733k2) 8] X7} AAATty AW s} (FE http://www.who.int/hia/evidence/doh/en/).

15) 1995 482k AARAZ T F3lolA AARA7F dFS Aoz HES S Zosta A99
2b FePolatgle] 1 AE HasHA itk olE A FJAoAEE FAoR FAH BHAIG
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TF30) o] Jrepe T AIA - AL3] 2] gl Z3t4 delo] #g = A F %F(International
Covenant on Economic, Social and Cultural Rights, ©]3} ATFeF), 2} TARIA 2 A%
2 Aol &3k = A 71 2F(International Covenant on Civil and Political Rights, ©]3} B
TP, R OTAI A g XA e #gk A greF A8 2] % 4] (Optional Protocol

to the International Covenant on Civil and Political Rights, BTl oF Mefo] A A) G = T

The General Assembly, Proclaims this Universal Declaration of Human Rights as a common
standard of achievement for all peoples and all nations, to the end that every individual and
every organ of society, keeping this Declaration constantly in mind, shall strive by teaching
and education to promote respect for these rights and freedoms and by progressive
measures, national and international, to secure their universal and effective recognition and
observance, both among the peoples of Member States themselves and among the peoples of
territories under their jurisdiction”.
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19463 AMAHE 292k F3olA AT T A AP RS Adosta o] FEAME FA4she
AANA EHE Aesch Gerry Rodgers, Eddy Lee, Lee Swepston and Jasmien Van Daele,
The International Labour Organization and the quest for social justice, 1919-2009,
International Labour Office Geneva, ILO , 2009, 251% Z}5+ 1¥ =,
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243 Sickness Insurance (Industry) Convention, ¥k #1253 Sickness Insurance (Agriculture)
Convention)¥} 72 & Agd ARy dukdo] #e An(HEL A29% Sickness Insurance
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(International Sanitary Regulations); & ®3s}x, 1969 HAWH/HAS &3
“FARATA(HR)" S ® WS WA v 1980d ) $Rkell 5%st7]
7+ S AdH FdoRE Add oAun #gE AT FAAE S
SEAAE AstEolof dvh= I 7o IHRO HAZE Atk A Ao
A7 EEA 200569 59 A T=A R AT (IHR2005) ;2 A e 3} .45
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43) Article 1 The objective of the World Health Organization (hereinafter called the Organization)
shall be the attainment by all peoples of the highest possible level of health. 1923d 3%
A9 (League of Nations) A8l BAZ]F9 1909 dtejolA /(A3 FA TS HAATFA JF
3 FE mFEStel WU A 9 A HF-E olojitel 1948 AHE AARZAZ]F(World Health
Organization, WHO)= Q159 AAA-AANA a1 39 A}S 52 55t IA4|7]7o|th

44) AAARQ oF-3e 18179l Al&tEITh o] 3 AAEe] AX 4 FHEs ofAlol AAE Sty
Rom, ol gt = FxA 182374 ALGEHATE A= A% JEgE vtk 182617 H
1837472 A Faske] oo}, ofeFHERE ol gl frd T G opHE]Fte] ke W AAAL
TR o] 1840WH-8 18604, 18634, 18799, 1881y, 18961, 18994, 1923 % 8 =4
o A1 ofAlel ol tif-ae] gt (https://ko.wikipedia.org/wiki/).

45) TARAFHS W3tyge] s INTERNATIONAL HEALTH REGULATIONS (2005)
SECOND EDITION, #+z(http://whqlibdoc.who.int/publications/2008/9789241580410_eng.pdf); <="A] ] 8
o, FARATE A g A9 T 9 AGAA ANEEL, AR om& T4,
2006, 691 o]} Fx.
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[HR(2005) GFARAFS] AAS SojA AT 71E9] A4S w7kt A7

TS A AR dto] e elol A womA AWEA 9l ZHA,

1
o )
(122

AR &g Agte] AT = AV A AEAT. AR T ‘FE T4
S&7] 5% (Severe Acute Respiratory Syndrom, SARS)2HA A NGO A H

46) Article 2(Purpose and scope) The purpose and scope of these Regulations are to prevent,
protect against, control and provide a public health response to the international spread of
disease in ways that are commensurate with and restricted to public health risks, and which
avoid unnecessary interference with international traffic and trade.
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“"Provisions for Health and Health Care in the Constitutions of the Countries of the World™",
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193) Art. 41 1 The Confederation and the Cantons shall, as a complement to personal
responsibility. and private initiative, endeavour to ensure that: a. everyone has access to
social security; b. everyone has access to the health care that they require.

194) Art. 32 The Republic safeguards health as a fundamental right of the individual and as a
collective interest, and guarantees free medical care to the indigent. No one may be obliged
to undergo any health treatment except under the provisions of the law. The law may not
under any circumstances violate the limits imposed by respect for the human person.

195) ARTICLE 56. Everyone has the right to live in a healthy, balanced environment. It is the
duty of the state and citizens to improve the natural environment, and to prevent
environmental pollution. To ensure that everyone leads their lives in conditions of physical
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and mental health and to secure cooperation in terms of human and material resources
through economy and increased productivity, the state shall regulate central planning and
functioning of the health services. The state shall fulfil this task by utilizing and supervising
the health and social assistance institutions, in both the public and private sectors. In order
to establish widespread health services general health insurance may be introduced by law.

196) Article 41 1. Everyone shall have the right to health protection and medical aid. Medical
aid in state and municipal health establishments shall be rendered to individuals gratis, at the
expense of the corresponding budget, insurance contributions, and other proceeds. 2. In the
Russian Federation federal programmes of protecting and strengthening the health of the
population shall be financed by the State; measures shall be adopted to develop state,
municipal and private health services; activities shall be promoted which facilitate the
strengthening of health, the development of physical culture and sport, ecological and
sanitary—-epidemiological well-being.3. The concealment by officials of the facts and
circumstances posing a threat to the life and health of people shall entail responsibility
according to the federal law.

197) Eleanor D. Kinney®]., “"Provisions for Health and Health Care in the Constitutions of the
Countries of the World”", Cornell Int'l Law. J., Vol 37, (2004), 31041 #z.
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Abstract

Challenges and Improvement measures of National

Health Insurance Act for realization of the Right to Health

- through Constitutional Issues-

Health 1s a precondition to maintain community and its homogeneity by
allowing individuals to share their social and cultural values. Our
constitution recognizes health as a national matter and provides protection
indirectly based on the human dignity and the right to happiness under
Article 10, the environmental right under the first clause of Article 35 of
the Constitution, and directly based on the right to have basic standard of
human life under Article 34 and the right to health under Article 36 of the
Constitution. This task of the Constitution becomes materialized through
the National Health Insurance Act.

Health care benefits provided by the National Health Insurance Act
should be appropriate to solve health care challenges and its decision
process should be reasonable. In addition, the foundation to guarantee
health rights of citizens should be established by making the system where
people can choose health care services rationally including the uncovered
services, which are beyond the scope of the health insurance. Therefore,
the management group operating the health insurance needs to suggest

plans that can organize and operate the health insurance realizing the
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health rights of citizens and can solve challenges including the ones caused
by the uncovered services. In this respect, the current National Health
Insurance Act should solve the challenges mentioned below.

First, the benefit package that is covered by the National Health
Insurance Act cannot directly solve the health risk of citizens. Burden
caused by the uncovered services is highly likely to cause giving up of
health or the economic plight. However, the area of the uncovered services
1s not only the area of the health insurance system but the area where the
contracts between the health care facilities and individuals occur, which
blocks the direct intervention by the country. Therefore, the coverage
should be extended by switching the uncovered area to the covered area
and this can be achieved by extending the range of the benefit package.
At the same time, in case of the uncovered services, providing information
on cost and effect that enable rational cost decision between patients and
health care providers will guarantee citizens’ right of choice for health care
services and the detailed administrative enactment is required such as
minimizing the liberty infringement of health care professional performing.

Second, the National Health Insurance Act lacks the legitimacy of formal
and procedural requirements in the cost decision process of health care
services. In terms of formality, the organization of the Health Insurance
Policy Committee which decides the cost of health insurance benefits is not
structured in a way that can obtain trust from health care professionals,
the health care providers. The current human resource of the committee is
structured in a way to represent the voice of the insurers easily and this

drops not only the trust towards the committee and but also the
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acceptability of the decision among the health care professionals. Therefore,
it is required to have the proper human resources that can equally speak
for interests of both insurers and providers. In terms of the procedure, the
Minister of Health and Welfare makes a decision through a public
announcement unless the contract for the benefit package is made between
the insurers and the providers. However, it needs further consideration on
whether there are any alternatives other than just confirming the cost, one
of the important elements of the contract, by the Minister without
settlement out of court. For example, when there is no settlement out of
court, it may be possible to apply the current cost to the following year
and make revision when the consensus becomes available through
continuous publicity.

Third, the cost should be used efficiently in order to maintain the
substantiality of the health insurance system and the rational operating
system should be prepared so that the misuse and abuse can be
minimized. In Korea, an independent institution, the Health Insurance
Review and Assessment Service (HIRA), not the insurer, performs review
and assessment of appropriateness of handling the premium. Therefore,
HIRA should secure the position that can review and assess the
appropriateness of the health care cost based on the scientific and
objective evidence with the structure independently of the insurer.
However, according to the current National Health Insurance Act, HIRA
has its structure difficult to perform review and assessment independently.
Therefore, the legislation should be improved so that it can secure its

normative independence.
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The nation should put its effort to make citizens lead a life worthy of
human dignity by actively solving their health problems. Though it may be
impossible to realize the goal in reality, it is the country’s mission to put
its maximum effort. But one of its important role i1s to induce the
agreement from the community by actively and rationally providing
explanation on the limitation of fundamental rights and duties of individuals
that are caused by the country’s role performance. As for the limitation of
fundamental rights, if possible, additional efforts to mitigate the limitation
range are required. The country can remain as what it really is when it
actively protects its citizens from danger. This is the reason why the

nation should protect its citizens’ health more actively.

Key words: Health rights, National Health Insurance Act, Health care
benefits, Uncovered services, Right of Acceptability, Right
of Accessibility to Health Care, Right of Choice, Social

Fundamental rights
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